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FORM

Types of joint venture

1 | What are the key types of joint venture in your jurisdiction?
Is the ‘joint venture’ recognised as a distinct legal concept?

There are no laws in Indonesia that specifically recognise or regulate
joint ventures as a distinct legal concept. However, the concept of a joint
venture is recognised in Indonesia through incorporated joint ventures,
whereby the joint venture parties set up an Indonesian legal entity.
Indonesian joint venture companies with foreign investments (PMA
companies) are the main vehicle through which foreign joint venture
parties invest into Indonesia.

However, unincorporated joint venture arrangements are expressly
permitted in certain business sectors (including the upstream oil and
gas and construction sectors). In practice, in circumstances where unin-
corporated joint venture arrangements are not expressly permitted,
such arrangements are not typically used. In the oil and gas sector, busi-
ness activity is controlled by the Indonesian government as the grantor
of relevant concessions, typically in the form of production sharing
contracts. The applicable regulations allow foreign entities to directly
participate in production sharing contracts through an unincorporated
joint venture with other parties to the production sharing contract. In
the construction sector, it is also possible for foreign entities (through
a foreign construction representative office established in Indonesia) to
form a project-based joint operation in the form of an unincorporated
joint venture with local construction companies.

As joint ventures involving foreign investors in Indonesia are
predominantly implemented through incorporated joint ventures (ie,
through the establishment of a PMA company), the responses below are
based on the incorporated joint venture model.

Common sectors

2 | In what sectors are joint ventures most commonly used in
your jurisdiction?

All Indonesian companies (including PMA companies) are required to
have at least two shareholders - meaning that, in effect, all companies
in Indonesia are joint ventures.

Foreign investment in PMA joint venture companies is permitted
in any business sector provided that the relevant sector is not listed as
closed for foreign investment under the applicable Negative List. The
Negative List (issued by the Indonesian President) is a list of business
sectors issued by the Indonesian government that are either completely
closed to foreign investment or subject to a maximum limitation on
foreign ownership. The list of sectors described in the Negative List
follows the business classifications set out in the Indonesian Standard
Business Classification published by the Indonesian Central Statistics
Bureau. The Negative List regulates a very broad range of sectors

including (but not limited to): agriculture; forestry; maritime; energy and
resources; industry and trade; defence; public works; tourism; transpor-
tation; communication; banking and finance; and education and health.

PARTIES

Rules for foreign parties

3 | Are there rules that relate specifically to foreign joint
venture parties?

A PMA joint venture company (see question 1) may only be established
to conduct a particular stated line (or lines) of business upon approval
of its incorporation by the Minister of Law and Human Rights and regis-
tration with the new Online Single Submission (0SS) system currently
maintained by the Coordinating Ministry for Economic Affairs. A PMA
company is not permitted to conduct business activities outside the
scope of its approved line of business under its business licence and, as
applicable, commercial licence.

Foreign government institutions, individuals and business enti-
ties can hold shares in a PMA company, subject to the Negative List
(see question 2). Therefore, if a PMA company intends to engage in a
business activity that is 100 per cent open to foreign investment under
the prevailing Negative List, that company can be established by two or
more foreign shareholders (including affiliates). In circumstances where
a PMA company is subject to a particular foreign ownership limitation,
then the foreign joint venture party must find an Indonesian partner (or
partners, as the case may be) to make up the additional shareholding
reserved for local ownership.

Ultimate beneficial ownership

4 | What requirements are there to disclose the ultimate
beneficial ownership of a joint venture entity?

Effective from 5 March 2018, all corporations in Indonesia are required
to disclose at least one person as their beneficial owner. Newly formed
companies are required to submit either details of beneficial ownership
or a declaration of willingness to do so within seven days of the company
being established. After commencement of operations, it is mandatory
for the company to provide information regarding changes to beneficial
ownership within three days. These developments are part of Indonesia’s
implementation of the Financial Action Task Force's international stand-
ards on transparency. The goal is to stem the misuse of corporate
structures to disguise and convert the proceeds of crime from money
laundering, bribery and corruption, terrorist financing and other illegal
activities. Making available information regarding legal and beneficial
ownership helps government bodies, law enforcement and regulators
better ‘follow the money’. Nonetheless, as a relatively new regulatory
development, there remains some uncertainty regarding the detail and
level of disclosure required to comply with the new disclosure rules.

Joint Ventures 2020
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If a joint venture company is publicly listed on the Indonesian stock
exchange (which would require it to satisfy the various listing rules,
including having at least 500 shareholders), capital market regulations
and requirements administered by the Indonesian Financial Services
Authority (OJK) will also be relevant. The OJK requires that any share-
holder that owns 5 per cent or more of the shares in a listed company
(whether directly or indirectly held) must report to the OJK and publicly
disclose the shareholding and any change of 0.5 per cent or more to
such a shareholding. This requirement applies to the direct shareholder
of the relevant shares or any party who is part of the chain of the share-
holding ownership up to the ultimate beneficial owner.

SETTING UP AND OPERATING A JOINT VENTURE

Structure

5 | Are there any particular drivers in your jurisdiction that will
determine how a joint venture is structured?

The primary driver for structuring joint ventures in Indonesia relates to
the foreign ownership restrictions (if any) applicable to the relevant busi-
ness sector of the joint venture company, as set out in the Negative List
(see question 2). In addition, as noted under question 1, certain sectors
(such as the oil and gas and construction industries) allow for the
establishment of unincorporated joint ventures. Other considerations in
structuring an Indonesian joint venture company include tax considera-
tions (see question 6) and accounting considerations (eg, whether the
parties want to consolidate the joint venture in their accounts).

In general, the Indonesian regulatory framework does not typically
accommodate complex structuring arrangements (such as quasi-debt or
quasi-equity instruments or even partially paid shares for PMA compa-
nies). However, the Indonesian Company Law does allow for different
classes of shares and, in recent years, there has been an increased use
of 'share’ class structures to commercially allocate the voting and divi-
dend rights between the relevant shareholders.

Tax considerations

6 | When establishing a joint venture, what tax considerations
arise for the joint venture parties and the joint venture entity?
How can tax charges be lawfully mitigated?

The main tax consideration for joint venture parties is in relation to
the withholding and income tax payable on dividends from Indonesian
companies. Unless a tax treaty applies, foreign shareholders will be
subject to a 20 per cent final withholding tax on dividends paid from
an Indonesian joint venture company. As a result, foreign joint venture
parties often closely consider the jurisdiction through which to invest
in Indonesian joint ventures to best take advantage of the available tax
treaties; common foreign jurisdictions include Singapore, Hong Kong
and the Netherlands. Different tax treatment can apply to foreign share-
holders based on whether they hold a ‘portfolio’ or ‘substantial’ holding
(as those terms are defined in each relevant tax treaty) in the relevant
Indonesian joint venture company. In addition, dividends received by
Indonesian incorporated joint venture parties are exempt from income
tax if the relevant dividends have been paid out of the retained earn-
ings of the joint venture company and the Indonesian incorporated joint
venture party holds at least 25 per cent of the paid-up capital of the joint
venture company.

www.lexology.com/gtdt
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Asset contribution restriction

7 | Are there any restrictions on the contribution of assets to a
joint venture entity?

The Indonesian Company Law regulates the process through which
assets can be used as in-kind contributions to an Indonesian joint
venture company. The value of the share capital to be issued from an
in-kind contribution of assets must be based on a reasonable value
determined in accordance with market prices or otherwise be deter-
mined by an independent expert valuer. In-kind contributions in the
form of immovable assets must be announced in at least one Indonesian
newspaper no later than 14 days after the issuance of the shares.

However, not all kinds of assets can be used as in-kind contribu-
tions to an Indonesian joint venture company. Only assets that are able
to be transacted upon (ie, able to be sold, pledged as collateral security
or attached upon or seized by a creditor) are able to be used as in-kind
contributions. As a result, certain intangible assets, such as contractual
receivables or registered intellectual property (IP), can, in theory, be
used as in-kind contributions. However, other intangible assets, such
as goodwill or certain contractual rights, are typically not applicable for
use as in-kind contributions.

Interaction between constitution and agreement

8 | What is the interaction between the constitution of the
joint venture entity and the agreement between the joint
venture parties?

While joint venture entities may enter into an agreement between them-
selves (which may also include the relevant joint venture company),
from an Indonesian legal perspective, the articles of association of the
joint venture company will take precedence in relation to the corporate
actions of the joint venture company. As the articles of association of a
joint venture company is the effective legal document that guides the
company'’s legal operations, any lawful actions that are taken in accord-
ance with the articles of association will be legally valid and binding on
the company in relation to third parties (irrespective of the provisions
of any other contractual arrangements). However, if a joint venture
party or a joint venture company takes an action that is consistent with
the articles of association but is in breach of the relevant contractual
agreement between the parties, then the non-defaulting party would
be able to bring a breach-of-contract claim but would not be able to
declare the relevant legal action of the joint venture company as void
from the outset.

Given the general reliability and accountability issues in bringing
and enforcing contractual claims in Indonesian courts, joint venture
parties typically take substantial care to make sure that the articles of
association of the relevant joint venture company reflects (to the extent
possible) the provisions of any relevant contractual arrangements.

Party interaction

9 | How may the joint venture parties interact with the joint
venture entity? Are there any restrictions?

The way in which joint venture parties may interact with the relevant
joint venture company will largely depend on the specific articles of
association of the joint venture company. Typically, however, joint
venture parties will primarily interact with the joint venture company
through a general meeting of shareholders. An annual general meeting
of shareholders must be held no later than six months after the end of
the financial year of the joint venture company and must include the
presentation of the company’s annual report (as prepared by the board
of directors of the joint venture company). Additional extraordinary
general meetings of shareholders can be held at any time, including
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upon the request of a joint venture party who holds at least 10 per cent
of the issued voting shares of the joint venture company.

The Indonesian Company Law also enshrines the right of joint
venture parties to obtain information related to the joint venture company
at any general meeting of shareholders, provided that it is connected
with the agenda items and does not conflict with the joint venture compa-
ny’s interests. Joint venture parties that hold at least 10 per cent of the
issued voting shares of the joint venture company can also (through a
petition to the relevant district court) exercise inspection rights for the
purpose of obtaining data or information if there is reasonable suspicion
that the joint venture company has conducted unlawful actions that are
detrimental to the joint venture parties. The Indonesian Company Law is
otherwise silent on the ability of nominee directors to pass information
about the joint venture company to the relevant nominating shareholder.
In practice, whether or not information will be able to be disclosed by
the joint venture company to the joint venture parties will depend on the
status of the relevant information (including whether such information is
subject to contractual or regulatory disclosure restrictions).

Exercising control

10 | How may the joint venture parties exercise control over the
joint venture entity's decision-making?

One of the most common control mechanisms for joint venture
parties over a joint venture company's decision-making is to nominate
members of the board of directors and board of commissioners of the
joint venture company. Typically, the right to nominate members of the
board of directors and board of commissioners of the joint venture
company is set out in the contractual arrangements between the joint
venture parties. In Indonesian companies, the board of directors serves
as the body responsible for the operational and daily management of
the joint venture company. The role of the board of commissioners is
to supervise the activities of, and provide advice to, the board of direc-
tors. Joint venture parties will typically have significant flexibility in
structuring the controlling mechanisms for the board of directors and
board of commissioners (including in relation to the number of direc-
tors and commissioners, limitations on their powers and authorities and
arrangements in relation to quorum and voting thresholds for meetings
of the boards). While all members of the board of directors and board
of commissioners will owe primary legal duties of good faith to the joint
venture company and to act in its best interest, in practice, members of
the board of directors and board of commissioners will also typically
seek (wherever legally possible) to represent the views of the relevant
nominating joint venture party.

Another common control mechanism for joint venture parties
(especially minority investors, who will not typically have rights to
appoint the majority of the board of directors or the board of commis-
sioners) is through reserved matters set out in the articles of association
of the joint venture company. These reserved matters typically set out
a list of critical management or business decisions, which cannot be
approved by the joint venture company without the unanimous (or near-
unanimous) approval of the board of directors, board of commissioners
or the general meeting of shareholders of the joint venture company.
This mechanism will serve as an effective veto right for each of the joint
venture parties in relation to the relevant critical decision.

Governance issues

11 | What are the most common governance issues that arise in
connection with joint ventures? How are these dealt with?

The most common governance issue in Indonesian joint ventures relates
to deadlock (either owing to board compositions, reserved matters
or the higher quorum and voting requirements for certain corporate

Hiswara Bunjamin & Tandjung

matters under Indonesian law). Typically, the contractual arrangements
between the joint venture parties will include a framework for the reso-
lution of such deadlock, including through referral of the issue to key
management personnel, put or call options, casting votes or dispute
resolution mechanisms such as independent experts (see question 22).

Another common governance issue in Indonesian joint venture
companies is that, under the standard articles of association approved
by the Indonesian Ministry of Law and Human Rights, the president
director (or, in his or her absence for any reason, any other director)
will have an almost unfettered right to act for and on behalf of the joint
venture company. Unlike most jurisdictions (which would require, at the
very least, approval from the board of directors for certain decisions),
the custom in Indonesia is that the president director (or, in his or her
absence for any reason, any other director) can act without consulting
(or receiving the approval of) the other members of the board of direc-
tors. This issue is typically dealt with by expressly restricting the
powers of the individual members of the board of directors (including
the president director, if necessary) under the articles of association of
the joint venture company or by otherwise imposing strict controls on
the reporting and internal approval procedures for business decisions.

Nominee directors

12 | With an incorporated joint venture, what controls exist in your
jurisdiction in relation to nominee directors? How should a
nominee director balance the potentially conflicting interests
of the joint venture company and the appointing shareholder?

Indonesian law does not include any specific controls in relation to
nominee directors. However, as a general principle, all directors and
commissioners of a joint venture company owe a primary legal duty
of good faith and must act in the best interests of the joint venture
company. If a director or commissioner fails to properly consider the
interests of the joint venture company then he or she may be personally
liable for any decisions that cause loss for the joint venture company.

Indonesian law prohibits members of the board of directors from
representing a joint venture company if he or she has a personal conflict
of interest with the joint venture company. However, the typical inter-
pretation of this prohibition is that it does not apply in circumstances
where the joint venture party that nominated the director (rather than
the director, personally) has a conflict of interest with the joint venture
company. As a result, in practice, nominee directors are not typically
prevented from voting on matters that relate to the relevant nomi-
nating shareholder.

Competition law

13 | What competition law considerations are engaged by
the formation and operation of the joint venture? Is
approval needed?

No specific competition law approval is currently required for the forma-
tion of a joint venture company in Indonesia (competition law filing is
only required in the context of the merger or a control acquisition of
an existing joint venture company that satisfies prescribed asset or
sales thresholds). However, there are currently policy proposals being
considered to include the formation of joint ventures in the competition
approval regime.

Nonetheless, under Indonesian law, once established, the joint
venture must operate its business in accordance with the relevant anti-
monopoly laws and regulations and must not engage in monopolistic
practices or unfair business competition.

Joint Ventures 2020
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Provision of services

14 | What are the key considerations in your jurisdiction in
structuring the provision of services to the joint venture
entity by joint venture parties?

From a legal perspective, the directors and commissioners of the joint
venture company will need to be able to satisfy themselves that any
services contract entered into with a joint venture party is entered into
in good faith and in the best interests of the joint venture company.
From a tax perspective, it will be necessary to consider the transfer
pricing provisions under the tax laws. In general, if transactions between
related parties have not been entered into on arm’s-length terms, then
the Indonesian Tax Office will recalculate the taxable income or deduct-
ible costs arising from such transactions based on arm’s-length terms.

Employment rights

15 | What impact do statutory employment rights have in
joint ventures?

The Indonesian Manpower Law does not recognise the concept of a
transfer of employees. As a result, if employees are transferred from an
existing (Indonesian) joint venture party to the joint venture company,
then individual employees must be approached and each employee must
agree to such transfer. Strictly speaking, a transfer of employees consti-
tutes a termination of employment with the (Indonesian) joint venture
party and the entering into of a new employment arrangement with
the joint venture company. If this transfer of employees occurs without
the relevant employee voluntarily resigning from the (Indonesian) joint
venture party, then this transfer will trigger the requirement for that
(Indonesian) joint venture party to pay severance package entitlements
to the employee under the Indonesian Manpower Law. However, joint
venture parties frequently second employees to joint venture compa-
nies on a short-term basis to assist in its operations. The transfer of
employees from a foreign party to an Indonesian joint venture company
will be considered as the commencement of a new employment rela-
tionship under the Indonesian Manpower Law. Also, foreign employees
must obtain a permit to work in Indonesia and can only be employed by
one Indonesian company at a time.

Operationally, there are also certain restrictions on the ability of,
and consequences for, a joint venture company to outsource the employ-
ment of its employees to an external payroll or employee outsourcing
company (eg, only employees carrying out non-core activities are
permitted to be outsourced).

Intellectual property rights

16 | How are intellectual property rights generally dealt with on
the creation, operation and termination of a joint venture in
your jurisdiction?

Foreign joint venture parties typically exercise great caution in rela-
tion to the use of their IP rights by Indonesian joint venture companies.
To best protect the interests of the relevant joint venture party, a
common mechanism is for the joint venture party to register the rele-
vant IP rights in Indonesia in its own name and to then grant a licence
(based on the agreed commercial terms) to the joint venture company
to utilise such IP. By structuring the arrangements in this way, the IP
rights will also remain the property of the relevant joint venture party
and will be protected in the event of a dispute with, or termination of,
the joint venture.

www.lexology.com/gtdt
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FUNDING THE JOINT VENTURE

Typical funding

17 | How are joint ventures generally funded in your jurisdiction?
Are there any particular requirements relating to funding and
security packages?

Indonesian joint venture companies must be at least partially funded
through equity contributions (including in-kind contributions). Prevailing
Indonesian law requires a total minimum equity investment of at least
2.5 billion rupiah for newly established Indonesian foreign investment
companies. Additional investment can be in the form of loans, typically
through third-party financing or joint venture party loans. The secu-
rity packages offered for financing typically include fiduciary security
over the joint venture company’s movable assets, mortgages over the
joint venture company’s immovable assets and share pledges over the
joint venture parties’ shares in the joint venture company. Financiers
may also request parent company guarantees from the relevant joint
venture parties or other forms of offshore security.

Capital injection restrictions

18 | Are there any legal or regulatory restrictions on the injection
of capital into, or the distribution of profits or the extraction of
cash by other means from, the joint venture entity?

The Indonesian Company Law requires a company to set aside a certain
unspecified amount of the net profits of each financial year as a manda-
tory reserved fund until it accrues a reserve of at least 20 per cent of
the total issued share capital. This obligation, however, will only apply
in years where the company has a positive balance of profits. The
Indonesian Company Law is silent on the time frame required for a
company to reach a reserve of at least 20 per cent of the total issued
share capital. As a result, companies in Indonesia typically only set aside
a very small amount of profits (if any) each year towards this statu-
tory reserve. Otherwise, all net profits of an Indonesian joint venture
company may be distributed to the joint venture parties as dividends (as
approved by a general meeting of shareholders), provided that the joint
venture company has a positive balance of profits. Interim dividends
can also be issued if provided for in the joint venture company's articles
of association.

Tax considerations

19 | What tax considerations should be taken into account in the
operation of the joint venture?

See question 6 regarding withholding tax for the distribution of divi-
dends from joint venture companies and question 14 regarding transfer
pricing issues for related-party transactions.

Accounting and reporting issues

20 | Are there any noteworthy accounting or reporting issues for
the joint venture parties regarding their investment in the
joint venture?

A common accounting issue for joint venture partners will be whether
or not they will be able to consolidate their investment in the joint
venture company. Foreign joint venture parties will need to consider
the accounting rules in their relevant jurisdiction to determine whether
or not they can (or must) consolidate their investment. The Indonesian
Financial Accounting Standards Board has also published several
statements regarding the control test that will apply for consolidation
purposes under the Indonesian Financial Accounting Standards. The
consolidation control test is a substantive test, which should consider
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(among other things) the joint venture party’s voting rights, contrac-
tual rights (including participating rights and veto rights), economic
dependency and the size of its shareholding in comparison to other
shareholders, as well as voting patterns at shareholders’ meetings.

DEADLOCK, EXIT AND TERMINATION

Deadlock provisions

21 | What deadlock provisions are commonly included in joint
venture agreements in your jurisdiction?

Generally speaking, joint venture agreements for Indonesian joint
venture companies often follow international best practice and include
the deadlock provisions one would expect to find in a joint venture
agreement in other jurisdictions, including (for example):
an obligation to resolve any deadlock in good faith prior to
progressing the matter further under agreed escalation and
exit procedures;
a stepped escalation mechanism to attempt to resolve the issue (ie,
from the board of commissioners up to the principals of each joint
venture party or to an independent expert for adjudication); and
if the matter remains unresolved, exit rights to finally resolve the
deadlock, including, for example, public auction of the company,
liquidation of the company or put- or call-option rights (with pricing
typically at a fair market value determined under an agreed bidding
or valuation procedure).

Exit provisions

22 | What exit provisions are commonly included? Does the law
restrict any forms of mandatory transfer provision or any
basis of calculation?

Exit provisions may be freely agreed between the contracting parties.
Put and call options are the most commonly used deadlock exit mecha-
nisms in Indonesian joint venture agreements (with various different
valuation methodologies, including Russian roulette provisions, Texas
shoot-out provisions or public auctions). If the joint venture involves
a minority shareholder, drag-along and tag-along rights are often
included to ensure that a sale of the whole joint venture can be made if
desired. There are no Indonesian laws that expressly prohibit any form
of mandatory transfer provisions agreed between the relevant joint
venture parties, subject to any foreign ownership restrictions under
the Negative List.

Tax considerations following termination

23 | What are the tax considerations on termination of the
joint venture?

If a joint venture party transfers its shares in an Indonesian private joint
venture company, the transfer would be subject to Indonesian income
tax in the amount of 5 per cent of the applicable transfer price. However,
if the joint venture party is a tax resident in a country that is party to a
tax treaty with Indonesia, these tax rates may be reduced or exempted.
Any asset transfer conducted by an Indonesian joint venture company
will generally be subject to 10 per cent value added tax (with no excep-
tions for business transfers).

Hiswara Bunjamin & Tandjung

DISPUTES

Choice of law and resolution methods

24 | In your jurisdiction, are there constraints on the choice of
law or the method of dispute resolution provided for in joint
venture agreements?

There are no express constraints on the choice of law or the choice of
dispute resolution forum that may be provided for under a joint venture
agreement in Indonesia. Indonesian law recognises the general prin-
ciple of freedom of contract and parties are generally free to choose the
governing law and the method of dispute resolution in their agreements.
However, as a matter of Indonesian public policy, if the choice of law of
the joint venture agreement has no nexus to the parties or the subject
matter of the agreement, then there is a technical risk that an Indonesian
court could refuse to accept or enforce such choice of law provision.

Also, foreign court decisions are unenforceable in Indonesia. As
a result, joint venture agreements do not typically adopt a method of
dispute resolution through a foreign court. However, Indonesia is a signa-
tory to the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards. Therefore, in theory, any international arbi-
tration award made in another New York Convention country can be
enforced in Indonesia through judicial recognition of the award and
approval of its enforcement from the District Court of Central Jakarta.
Given the well-known issues regarding the reliability and consistency
of the Indonesian judicial system, there is a clear preference among
foreign joint venture parties for international arbitration as the method
of dispute resolution in Indonesian joint venture agreements.

Mandatorily applicable local law

25 | What mandatory provisions of local law will apply
irrespective of the choice of governing law?

There are numerous Indonesian laws and regulations (particularly
those relating to operational or business conduct in Indonesia) that will
apply irrespective of the choice of governing law of an Indonesian joint
venture agreement.

For example, the Indonesian Language Law requires that any
contract involving an Indonesian party must be bilingual or written in
the Indonesian language. Bilingual versions are generally regarded as
legally equivalent but parties are, subject to certain exceptions, gener-
ally free to agree which language version shall prevail in the event of an
inconsistency between the translations.

A further example is the Indonesian Currency Law, which requires
the use of rupiah in the territory of Indonesia. Pursuant to the rele-
vant Bank Indonesia implementing regulations, parties to Indonesian
contracts are required to use rupiah for all transactions conducted
within the territory of Indonesia.

This applies to both cash and non-cash transactions, with only
limited exceptions (including international financing transactions).

Remedy restrictions

26 | Are there any restrictions on the remedies a tribunal
can grant that would have a bearing on the arbitration of
joint venture disputes? Are there any restrictions on the
arbitration of shareholder claims?

We are not aware of any restrictions on the remedies a tribunal can
grant that would have a bearing on the arbitration of joint venture
disputes or of any restrictions on the arbitration of shareholder claims.
As a general principle (subject to the rules of the relevant arbitral
institution), the remedies available under an arbitration award will be
substantially similar to those available through the Indonesian courts.
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Minority investor protection

27 | Are there any statutory protections for minority investors that
would apply to joint ventures?

Yes, Indonesian law provides for minority-investor protections, which
are applicable to Indonesian joint venture companies. For example, each
shareholder (irrespective of its shareholding) has the right to bring an
action against the joint venture company for losses suffered by the
shareholder owing to acts that are ‘inequitable and without reason-
able basis' (eg, related-party transactions that materially prejudice
minority shareholders) and to request the joint venture company to
purchase the shareholder’s shares at a reasonable price if the share-
holder disapproves of the actions of the joint venture company that have
caused loss to the shareholder or to the joint venture company. Further
minority-shareholder protections regarding access to information are
set out in question 9.

The Indonesian Company Law also provides protection for minority
shareholders by imposing higher quorum (up to 75 per cent of the total
issued share capital) and higher voting requirements (up to 75 per cent
of the votes validly cast) for the shareholder approval of certain corpo-
rate actions (depending on the relevant corporate action). Additional
minority-shareholder protections apply to publicly listed Indonesian
joint venture companies (including in relation to related-party transac-
tions, material transactions, rights issues and continuous disclosure).

Liabilities
28 | How can joint venture parties have liabilities to each

other beyond what is expressly agreed in the joint
venture agreement?

Beyond the relevant joint venture agreement, liability for joint venture
parties can, in practice, arise from an unlawful action claim (similar to
a tort claim) brought by one of the joint venture parties. The Indonesian
Civil Code stipulates that ‘every unlawful action causing damage to
another person obliges the person whose fault caused the damage
to compensate for that damage’. On this basis, the non-offending joint
venture party could bring an unlawful action claim at court against
an offending joint venture party. To bring a successful unlawful action
claim, the non-offending joint venture party would be required to prove
that the relevant action was unlawful, the relevant joint venture party is
at fault (either intentionally or owing to negligence), the non-offending
joint venture party suffered damage and there is a causal relationship
between the ‘unlawful action’ or ‘negligence’ and the damage suffered
by the non-offending joint venture party.

In addition, in general, there are only very limited circumstances in
which the corporate veil of an Indonesian joint venture company can be
pierced, including if a joint venture party has utilised the company for
personal interest, or in bad faith, or if a joint venture party is involved
in an unlawful act committed by the company, or a joint venture party
(directly or indirectly) unlawfully utilises the company’s assets and
consequently makes the company insolvent.

Disclosure of evidence

29 | Are there any particular issues that can arise in joint
venture disputes in your jurisdiction concerning
disclosure of evidence?

Indonesian civil procedure does not include a discovery process
and each party must decide what documents and other evidence it
will submit. As there is no discovery mechanism, legal professional
privilege is not known in the way it is understood in common-law
jurisdictions. However, the principle of lawyer confidentiality (which
can only be waived in very limited circumstances) is recognised under
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the Indonesian Advocates Law and the Indonesian Advocates Code of
Ethics. Under this principle, Indonesian lawyers are required to keep
confidential all knowledge and documents obtained from their clients.
An Indonesian lawyer’s duty of confidentiality also continues to apply
after the end of the relevant client engagement.

MARKET OVERVIEW

Jurisdictional advantages

30 | What advantages does your jurisdiction offer for parties
wishing to set up and operate joint ventures?

With the exception of a handful of specific sectors, in order to conduct
business and generate revenue in Indonesia, international investors
must operate in Indonesia through a joint venture company. As a result,
the advantage of setting up and operating a joint venture in Indonesia
is the ability to do business in Indonesia. In addition to any international
treaty protections, all PMA joint venture companies have the benefit of
the general investment protections such as most-favoured-nation treat-
ment, fair and equitable treatment and protection from expropriation
without compensation, set out in the Indonesian Investment Law.

Requirements and restrictions

31 | Are there any particular requirements or restrictions
relating to joint ventures in your jurisdiction that could
deter international investors?

One of the primary deterrents for international investors in Indonesian
joint venture companies is the foreign-ownership restrictions, which can
prohibit 100 per cent foreign ownership or majority foreign ownership,
depending on the sector. In the affected sectors, it is critical for interna-
tional investors to find a strong and reliable local partner that is willing
and strategically aligned with the business strategy of the international
investor. Detailed due diligence on local partners can also be a powerful
tool in ensuring such an alignment of interests and reputations as well
as ensuring that the local partner has the relevant technical and busi-
ness licences that may be required to assist in the incorporation and
licensing of certain new joint venture companies.

UPDATE AND TRENDS

Key developments of the past year

32 | What are the current trends affecting joint ventures in your
jurisdiction? What recent developments in legislation and
case law have had an impact on joint ventures?

The Indonesian government recently issued an amendment to the
Indonesia Investment Coordinating Board (BKPM) regulation on rein-
stating the previous divestment requirement provisions for PMA
companies. As a result, any PMA companies with a divestment obliga-
tion (provided in their investment approval or business licence, or which
is required under the relevant laws and regulations) in principle remain
obliged to divest part of their foreign shareholdings to Indonesian
parties or entities within the relevant prescribed timeframe. However,
such divestment obligations can be waived based on a written repre-
sentation that:
for PMA companies that are not 100 per cent foreign-owned, the
existing Indonesian shareholder(s) does not require or demand any
divestment shareholding; or
for PMA companies that are 100 per cent foreign-owned, all share-
holders do not have any commitment or agreement with any
Indonesian parties to sell their shares, provided that the foreign
shareholders or PMA company will remain responsible to fulfil
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the divestment obligations if, in the future, an Indonesian party
requests part of the shares.

Failure to fulfil the divestment obligations may subject the relevant PMA
companies to certain administrative sanctions, including:
warning letters;
limitation of business activities;
suspension of business activities or investment facilities;
revocation of investment facilities; and
revocation of business licence.

In practice, BKPM has not to date been actively monitoring such divest-
ment situations.

*  Herbert Smith Freehills LLP and Hiswara Bunjamin & Tandjung are
two independent firms that have a formal association in Indonesia.
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As one of the world's leading law firms, we advise many of the largest and
most ambitious organisations across all major regions of the globe. Our
clients trust us with their strategic transactions, disputes and projects

because of our ability to cut through complexity and mitigate risk.
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